IN THE FEDERAL HIGH COURT OF NIGERIA
IN THE LAGOS JUDICIAL DIVISION
HOLDEN AT LAGOS

ON MONDAY THE 26™ DAY OF JUNE, 2023
BEFORE THE HONOURABLE
JUSTICE I.N. OWEIBO
JUDGE

SUIT NO: FHC/L/1%/2021

BETWEEN:

CMA CGM DELMAS SA e APPELLANT
AND

FEDERAL INLAND REVENUE SERVICE  ----s----- RESPONDENT

JUDGMENT

This is an appeal against the decision of the TAX APPEAL

TRIBUNAL (“Tribunal”) delivered on the 3™ day of December,
2020. The Notice of Appeal initiating the appeal is dated 31%
December, 2020. With the Leave of Court, the Appellant filed

an Amended Notice of Appeal on 14™ January, 2022.

The grounds of Appeal (without the particulars) set out in

DEYEHUN‘

the Amended Notice of Appeal are-
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/ 1. The TAT erred in law when it held that the sums received
/ by the Appellant for the late return of containers employed
for the carriage of goods into Nigeria do not constitute

shipping income for the purposes of Article 8 (1) of the

Double Taxation Agreement between Nigeria and France,

and are therefore, taxable in Nigeria.

2. The TAT erred in law when it held that the commentary on
Article 8 (1) of the 2017 OECD model double tax treaty is
inapplicable to be interpretation of Article 8 (1) of the
Nigeria-France DTA, even though the relevant phrase in
Article 8 (1) of the Nigeria-France DTA is the same in the

commentary.

3. The TAT erred in law when it held that the liquidated
damages received by the Appellant for unreturned or

severally damaged containers are taxable in Nigeria.

4. The TAT erred in law when it held that the cleaning fees

received by the Appellant are taxable in Nigeria.

5. The TAT erred in law when it held that the shipping line

agency commission received by the Appellant is taxable in

Nigeria.

6. The TAT erred in law when held that the NIMSA
Environmental Levy received by the Appellant is taxable in

Nigeria.
7. The TAT erred in law when it held that the bonded terminal
commission received by the Appellant is taxable in Nigeria.
M Nﬂjse TAT erred in law after holding that the Appellant’s
»\“h { income in issue are covered by Section 9 of CITA, it failed
| A. 0. ADEYEHUN
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1O spocily the applicable Section of CITA for determining
how the incomes should be taxed.

9. The TAT erred in law when it held that penalty and interest

In respect of an assessment start to run from the day a
taxpayer was required to pay self-assessed tax and not the

day that the assessment becomes ‘final and conclusive'.
In his brief of argument dated 17" March, 2022 Learned

Counsel for the Appellant, Ugonna Ogbuagu Esq., formulated 7

issues for determination, namely-

1. Whether the sums received by the"AppeIIant for the late
return of containers employed for carriage of goods into
Nigeria constitute shipping income for the purposes of

Article 8 (1) of the Double Taxation Agreement between
Nigeria and France? (Grounds 1 and 2).

2. Whether the Tribunal erred in law when it held that the
liquidated damages received by the Appellant for

unreturned or severally damaged containers are taxable in
Nigeria? (Ground 3).

3. Whether the Tribunal erred in law when it held that the

cleaning fees received by the Appellant are taxable in
Nigeria? (Ground 4).

4. Whether the Tribunal erred in law when it held that the

shipping line agency commission received by the Appellant

' is taxable in Nigeria? (Ground 5).
~~iRAC " r? QJQ"Z..CZ
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. Whether the Tribunal erred in law when it held that the
NIMASA Environmental Levy received by the Appellant is
taxable in Nigeria? (Ground 6)

6. Whether the Tribunal erred in law when it held that the
bounded terminal commission received by the Appellant is
taxable in Nigeria? (Ground 7)

7. Whether the Tribunal erred in law when it held that penalty
and interest in respect of an assessment start to run from
the day a taxpayer was required to pay self-assessed tax

and not the day that the assessment becomes final can
conclusive.? (Ground 9)

In her Respondent's brief of argument, dated 25" May,

2022, Learned Counsel for the Respondent Dr. Sussan Agu

(Mrs.), formulated four issues for determination, thus-

A?\\“h

Whether there is any provisions in the relevant laws
excluding from taxation, the incomes admittedly earned by
the Appellants from container demurrage, Container
Cleaning, Shipping Line Agency Charge (SLAC), Bonded
terminal Commission, NIMASA Environmental Levy and
container Sales/damage and whether the Tax Appeal
Tribunal was not justified when it held that those streams of
income are not part of international traffic and accordingly
outside the scope of Article 8 of the Nigeria — France DTA.

Whether the finding of the Tax Aopeal Tribunal on the
dlssmllar;ty of the OECD Model Tax Treaty with Article 8 of

| A. 0. \ADEYEHUN NIg-France DTA can be faulted in any way and whether
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Its refusal to deploy the commentary to the OECD Model Tax

Treaty as a SUpplementary means of interpreting Article 8 of
the Nig-France DTA is not well justified.

Whether all the incomes earned by the Appellant from
Container demurrage, Container Cleaning, Shipping Line
Agency Charge (SLAC), Bonded terminal Commission,
NIMASA Environmental Levy and container Sales/damage
not being earnings from international traffic as cognizable

under the DTA are not covered by Section 9 of the CITA and
taxable at rates therein stipulated.

Whether the Appellant is not liable to Penalties and Interest
in respect of the non-freight incomes admittedly earned from
container demurrage, container cleaning, Shipping Line
Agency Charge (SLAC) Bonded Terminal Commission,
NIMASA Environmental Levy and container Sales /damage
by reason of its failure to make timely and appropriate tax

returns for the 2014 and 2015 years of assessment as
provided by the law".

The Appellant filed a Reply brief dated 16" June, 2022
signed by Ibitayo Reju Esq.

On the 15" February, 2023, learned counsel on both sides

adopted their respective written briefs.

In the course of adopting their briefs, learned counsel on

|
M@%ﬁ%fiﬂ%ﬁi certain issues. On the part of Counsel for
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/ the Respondent, it Was contended that the Appellant did not

( comply with the provisions of Order 5 Rule 2 of the Tax

Appeal Rules, 2022 That provision provides as follow-

S. Hearing of Appeals

1. (a) Where a tax debtor is appealing against the
Decision of the Tribunal, he shall deposit the sum
contained on the decision in an interest yielding

account maintained by the Chief registrar of the
Court.

(b) The Appeal shall only be heard where there is
evidence of deposit of the sum contained in the
Decision.

2. Where there is no evidence of compliance with 1 (a)

above, the Appeal is liable to be strike out or dismissed.

| notice that this is not one of the issues canvassed by
the Respondent. See Order 4 Rule 2 (f) of the TaonppeaI
Rule, 2022. However, in response, Learned Counsel for the
Appellant said that they had writtén to the Deputy Chief
Registrar of the Court for the account number into which the

deposit is to be made, but their réquest was not responded

t
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Ihe objoction was not raised timeously. It was only raised
aftor partios have filed their briefs of argument and in the

courso of hoaring the appeal. The appeal has been heard.

secondly, the provisions of the Tax Appeal Rules, 2022
came Into force on 10" January, 2022. This Appeal was filed
on 11" January, 2021 under the 1992 Rules which did not
make similar provisions, and by virtue of Order X Rule 1 (2) of

the extant rules, itis not applicable to this proceedings.

On the other hand, learned counsel for the Appellant
urged the Court to discountenance the Respondent's brief of
argument, in that it was filed out of time, referring to Order 4
Rule 2 of the Tax Appeal Rules. By that rule, the
Respondent has 15 days to file its Brief of Argument after the

service of the Appellants Brief of Argument.

| have perused the records of service. | cannot find

anything therein to guide me as no proof of service was filed.

In any case the objection to the filing of the Respondent’s Brief

,)XKOf,AXgument cannot now be raised, the Appellant has been
“\u\i.'*'-’qf 5] 2L ‘\"\l Y 203
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taken step in filing a Reply to that brief. Now to the substance.

The brief facts leading to this appeal are as follows-

The Appellant is a French shipping company that carries
goods from sellers in foreign countries to deliver to buyers in

Nigeria. It also carries goods from sellers in Nigeria to deliver

to buyers in other countres. Following an audit of the

Appellant's tax retums for the 2014 and 2015 Years of
Assessment, the Appellant was found to have failed to make
appropriate Returns regarding the income earned from Nigeria.
Accordingly, the Respondent served on the Appellant 6 Notices
of Additional Assessment dated 17" March, 2017 the total

value of which is the sum of N1,047,005,282.05.

On 20™ April, 2017, the Appellant by letters of same dated
objected to the additional assessment in that the additional
assessment were not chargeable to tax in Nigeria having
régard to the provisions of the Company Income Tax Act

(CITA) and the Nigeria/France Double Taxation Agreement.

1

espondent did not agree with the reasons for the
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T

pjection a and served on the Appellant a notice of Refusal to

amend (NORA) dated 24" August, 2017.

Not satisfied with the decision of the Respondent, the

ppellant appealed to the Tax Appeal Tribunal. In a judgment

i
ATa

red on 37 December, 2020, the Tribunal upheld the

M

Y

(D

.

cision of the Respondent. Not being satisfied with the

).
( l)

Decision of the Tribunal, the Appellant has further appealed to

this Court on the grounds already set out at the beginning of

this judgment.

| have considered the said grounds of appeal. They are in
the main the same grounds for which ‘the Appellant had
approached the Tribunal. Issues Nos 1, 2, 3, 4, 5 and 6 of the
Appellant's Counsel have been summarized into one issue by
the Counsel to Respondent. | will accordingly determine this

appeal on the following issues-

1. Whether the income received by the Appellant from
container demurrage, container cleaning fees, shipping

line agency commission; unreturned or damaged
| L ‘
’\\ 2L \B*Q céntainers NIMASA Environmental Levy and bounded
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Income Tax Act by virtue of Article 8 of the France/Nigeria
Double Taxation Agreement.

2. Whether the tribunal erred in law when it held that penalty
and interest in respect of an assessment start to run from
the day a tax payer was required to pay self-assessed tax

and not the day that the assessment becomes final and
conclusive,

ISSUE NO 1
In resolving this issue, it is pertinent to consider first the
arguments of Counsel on whether in the interpretation of Article
8 of the Nigeria/France Double Taxation Agreement, the
Tribunal should have relied on the commentary to Article 8 of

the OECD Model Tax Treaty in interpreting Article 8 of the

Nigeria/France DTA.

Learned Counsel for the Appellant argued that the said
commentary apply to this appeal and as such the Tribunal was
wrong to have held otherwise. Counsel reproduced the
provisions of the Nigeria /France DTA and the OECD Model
Tax Treaty. He contended that paragraph 1 of both are the

same. He relied on the decision of the Apex Court in Ansuldo
o)) |23

N ] (Nig) Ltd s. NPFMB (1991) 2 NWLR (Pt 174) 392 to the effect
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that “the same phrase dealing with financial provisions in other
statutes should not have different interpretations so as to avoid

inconsistency”. He also referred to Daniel vs. Fadugba (1998)

13 NWLR.

Counsel further argued that the commentary is relevant to
the interpretation by virtue of the Vienna Convention on the law
of Treaties, 1969 which Nigeria has ratified and is being used
by our Courts to resolve treaty disputes. Counsel referred to
African Reinsurance Corporation vs. Industrial Training Fund

(2019) LPELR-46891 (CA) and Article 31 and 32 of the Vienna

~ Convention.

Learned Counsel submitted that the commentary on
OECD Model Tax Treaty ought to have been applied as
supplementary means of interpretation of the phrase “the

operation of ships ... in international traffic” as used in Article 8

(1) of the Nigeria/France DTA.

Learned counsel for the Respondent submitted that the

\
. entaries are neither Internationa] Treaties nor National
AN v\a:rz_"s .
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